
FOIA Control No. 99-163

ASD File No. 99-22

)
)
)
)
)
)
)
)
)
)
)

t)OCV-E\ rilECOl"! OR\G\f,RIGINAL
Before the

FEDERAL COMMUNICATIONS COMMISSION Fff:.C~-;;'-
Washington, DC 20554 L,,.,

JAN 0 n ~~,
t:, v' c.:..iDD

t'SJEflIIJ... COM", "h

IfUN,;..;t;l1f""" "
OFFIcE OF THE s~~~",C(:,,r~;IS&Uj<

""~IAJ1Y

CC Docket No. 99-117

In the Matters of

Ameritech Corporation Telephone
Operating Companies' Continuing
Property Records Audit,
et al.

MCI WorldCom, Inc.
On Request for Inspection of Records

In the Matter of
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OPPOSITION TO PETITION FOR PARTIAL RECONSIDERATION

Pursuant to Section 1.106(g) of the Commission's rules, 47 C.F.R. § 1.106(g), US

WEST Communications, Inc. ("U S WEST") respectfully opposes the Petition of AT&T Corp.

("AT&T"i and MCI WorldCom, Inc. ("MCI") for Partial Reconsideration of the Commission's

Memorandum Opinion and Order ("Order"), released on December 6, 1999, in the above-

captioned proceeding.

In their petition, AT&T and MCI seek the release of additional confidential information

related to the Commission's audits of the RBOCs' continuing property records. Specifically,

they seek the release of vendor-specific pricing information, which the Commission has

1
1 AT&T appears not to be a proper party to petition for reconsideration of the
Commission's Order. Rule 1.106(b)(l) provides that petitions for reconsideration may be filed
by parties to the proceeding. AT&T did not either file a FOIA request or participate in the
proceedings with respect to MCl's FOIA request before the Common Carrier Bureau or on
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concluded should not be released to interested parties because "[w]e do not think public

comment on costs for [these] carriers is critical to our consideration of this issue in the NO!."

Order ~ 13. US WEST submits that the Commission's protection ofthis confidential

information was clearly appropriate.

First and foremost, U S WEST opposes the release of this information for the same

reason it has consistently opposed the release of confidential audit materials throughout this

proceeding. 'fl Release of any confidential audit materials would constitute a violation of the

Trade Secrets Act, a criminal statute that forbids agencies and agency employees to release

confidential materials unless "authorized by law." 18 U.S.C. § 1905.

But even assuming arguendo that the release of vendor-specific pricing information

would be permitted under the Trade Secrets Act, AT&T and MCI have presented no specific

reason why the Commission's judgment was in error. AT&T and MCI assert, as they have

throughout this proceeding, that they need this vendor-specific information in order to respond to

"Issue No.2" of the Commission's Notice ofInquiry.~1 But the Commission considered this

argument already and decided that "[r]edaction of this information will not compromise the

ability of the public to respond to Issue No.2 of the NO!." Order ~ 13. In their petition, AT&T

and MCI simply assert that "due process" entitles them to examine vendor-specific audit

application for review to the Commission. Nor has AT&T "show[n] good reason" why it could
not have participated in those proceedings, as Rule 1.106 requires. Id.

See US WEST's Application for Review and Review of Freedom of Information Action
(filed Aug. 3, 1999), and Reply ofU S WEST to MCl's Opposition (filed Aug. 27, 1999). The
Commission denied in part U S WEST's Application for Review, and U S WEST has appealed
the Commission's decision to the D.C. Circuit. See US WEST Communications, Inc. v. FCC,
No. 99-1531 (docketed Dec. 20,1999).

See Ameritech Corp. Tel. Operating Cos. ' Continuing Property Records Audit et al.,
Notice ofInquiry, 14 FCC Rcd 7019, 7021 ~ 6 (1999).
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materials because they claim that the RBOCs have used these materials in support of their claims

in the NOI proceeding. Whatever the case may be with respect to audits of the other RBOCs, the

petitioners have failed to support it with respect to US WEST. In fact, the Commission did not

rescore its audit findings with respect to US WEST. Thus, the only question under Issue No.2

of the NOI, which is the relevant proceeding here, is V S WEST's challenge to the agency's

decision not to rescore its findings of "not found" equipment in the absence of "probative

evidence" documenting the existence of such equipment. That issue has nothing to do with

vendor-specific pricing information: V S WEST has asserted that the test applied by the

Commission is inconsistent with generally accepted auditing standards and with the

Commission's own record retention rules, and was unfairly applied without prior notice of the

need for such documentation.'!" As the Commission correctly decided, comment on vendor­

specific pricing information is unnecessary to address those arguments.

The petitioners' reliance on the public's right of participation in non-audit proceedings

certainly does not support their position here. See Petition at 10-11 n.17. This proceeding is not

a rulemaking. Compare 5 U.S.C. § 553(c) with 47 V.S.c. § 220. Nor is this an adjudication

between two private parties in which one party needs confidential information in order to

respond to the claim of the other. This proceeding concerns an audit of the RBOCs, conducted

by the Commission with the benefit of confidential information supplied by them. Similarly,

whatever information may have been released in state-conducted adjudications under Sections

251 and 252 of the Communications Act, see Petition at 13, those proceedings (like rulemakings)

afford certain parties a statutory right of participation. See 47 U.S.C. § 252. No such right exists

with respect to audits. Furthermore, the states and their agencies are not bound by the strictures

~/ See Comments ofU S WEST Communications, Inc. at 13-16 (Sept. 23, 1999) (CC
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ofthe Trade Secrets Act, which applies to "officer[s] or employee[s] of the United States or of

any department or agency thereof." 18 U.S.c. § 1905.

CONCLUSION

For these reasons, the Petition for Partial Reconsideration filed by AT&T and MCI

should be denied.

Respectfully submitted,
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William R. Richardson, Jr.
Julie A. Veach
WILMER, CUTLER & PICKERING
2445 M Street, N.W.
Washington, DC 20037-1420
(202) 663-6000

Dan L. Poole
Robert B. McKenna
James T. Hannon
U S WEST COMMUNICAnONS, INC.
1020 19th Street, N.W.
Washington, DC 20036
(303) 672-2860

Attorneys for Petitioner U S WEST
Communications, Inc.

January 20, 2000

Docket No. 99-117).

4



CERTIFICATE OF SERVICE

I DO HEREBY CERTIFY that on this 20th day of January, 2000, I caused true and
correct copies of the foregoing Opposition to Petition for Partial Reconsideration ofU S WEST
Communications, Inc., to be served by first class mail, postage prepaid, or by hand via
messenger*, upon the following parties:

Chainnan William E. Kennard*
Federal Communications Commission
445 Twelfth Street, SW
Room 8-B201
Washington, DC 20554

Commissioner Harold Furchtgott-Roth*
Federal Communications Commission
445 Twelfth Street, SW
Room 8-A302
Washington, DC 20554

Commissioner Gloria Tristani*
Federal Communications Commission
445 Twelfth Street, SW
Room 8-C302
Washington, DC 20554

Christopher J. Wright*
General Counsel
Federal Communications Commission
445 Twelfth Street, SW
Room 8-C755
Washington, DC 20554

Commissioner Susan Ness*
Federal Communications Commission
445 Twelfth Street, SW
Room 8-B115
Washington, DC 20554

Commissioner Michael Powell*
Federal Communications Commission
445 Twelfth Street, SW
Room 8-A204
Washington, DC 20554

International Transcription Service, Inc.*
1231 20th Street, NW
Washington, DC 20036

Lawrence Strickling, Chief*
Common Carrier Bureau
Federal Communications Commission
445 Twelfth Street, SW
Room 5-C450
Washington, DC 20554



Lisa Zaina*
Common Carrier Bureau
Federal Communications Commission
445 Twelfth Street, SW
Room 5-C451
Washington, DC 20554

Andrew S. Fishel*
Managing Director
Federal Communications Commission
445 Twelfth Street, SW
Room 1-C152
Washington, DC 20554

Clifford M. Rand*
Accounting Safeguards Division
Federal Communications Commission
445 Twelfth Street, SW
Room 6-C464
Washington, DC 20554

Leander R. Valent
Ameritech Corporation
9525 West Bryn Mawr
Suite 600
Rosemont, IL 60018

Gordon R. Evans
Edward H. Shakin
Edward D. Young III
Michael E. Glover
Bell Atlantic Telephone Companies
1320 North Court House Road
Eighth Floor
Arlington, VA 22201

Susan J. Bahr
Law Offices of Susan J. Bahr, PC
P.O. Box 86089

Montgomery Village, MD 20886-6089

* Indicates hand delivery 2

Kenneth P. Moran*
Comon Carrier Bureau
Federal Communications Commission
445 Twelfth Street, SW
Room 6-C463
Washington, DC 20554

Andrew Mulitz*
Accounting Safeguards Division
Federal Communications Commission
445 Twelfth Street, SW
Room 6-C411
Washington, DC 20554

Alfred G. Richter, Jr.
Roger K. Tompkins
Jonathon W. Royston
SBC Communications, Inc.
1401 I Street, NW
Suite 1100
Washington, DC 20005

M. Robert Sutherland
Stephen L. Earnest
BellSouth Corporation
1155 Peachtree Street, NE
Suite 1800
Atlanta, GA 30309-3610

Mary L. Brown
Alan Buzacott
MCI WorldCom, Inc.
1801 Pennsylvania Avenue, NW
Washington, DC 20006

Cynthia B. Miller
Florida Public Service Commission
2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850



Myra Karegianes
General Counsel
Illinois Commerce Commission
527 East Capitol Avenue
Springfield, IL 62701

Eliot Spitzer
Mary Ellen Bums
Keith H. Gordon
Attorney General ofthe State of New York
120 Broadway Avenue
Room 23-76
New York, NY 10271

Andre 1. Lachance
GTE Service Corporation
1850 M Street, NW
Suite 1200
Washington, DC 20036

Gregory J. Vogt
Suzanne Ye1en
Wiley, Rein & Fielding
1776 K Street, NW
Washington, DC 20006

* Indicates hand delivery 3

Lawrence E. Sarjeant
Linda L. Kent
Keith Townsend
United States Telephone Association
1401 H Street, NW
Suite 600
Washington, DC 20005

John W. Hunter
Julie E. Rones
United States Telephone Association
1401 H Street, NW
Suite 600
Washington, DC 20005

John F. Raposa
GTE Service Corporation
600 Hidden Ridge HQE035J27
Irving, TX 75038

David M Levy
David L. Lawson
Sidley & Austin
1722 Eye Street, NW
Washington, DC 20006
Counsellor AT&T Corp.


